Bogotá, D. C.

DELEGATE PROSECUTOR BEFORE THE PROSECUTORS’ NATIONAL OFFICE OF THE SUPERIOR TRIBUNAL, JUDICIAL DISTRICT OF BOGOTA
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RE:
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Against HENDRIK VAN BILDERBEEK ET AL


Punishable offense: Laundering of Assets


Support of Appeal Recourse

GLORIA EUGENIA ALZATE ROLDAN, acting in my capacity as counsel for defendant doctor HENDRIK VAN BILDERBEEK SOTO, having the attention and respect that I always devote to those officials of justice administration in Colombia, within the pertinent legal timeline, I am supporting before you the RECOURSE OF APPEAL that I filed against the resolution issued by the 10th Prosecutor of the National Unit for Extinguishing Ownership right and against Laundering of Assets, dated September 23rd of instant year. Through such resolution, the First Instance officer classified the merits of the investigation with a RESOLUTION OF INDICTMENT against HENDRIK VAN BILDERBEEK SOTO as author of the offense of laundering of assets arising from Illicit Enrichment, rejecting freedom for the defendant that I represent.

My unconformity is based on the absolute and total discrepancy with the decision, inasmuch as it overlooked the juridical and evidence realities shown throughout the docket, forcing thus the typical classification of the behavior under a supposed illicit enrichment, which lacks of demonstration and about which it is not mentioned neither the amounts nor the individuals that received it.

I – POSITION OF FIRST INSTANCE PROSECUTOR

Without much reflection, the Officer classifying the merits of the investigation, when narrating the facts, sticks to the first report of the Operational Direction of the Department of Security DAS (Report 13 of February 14, 2003) in order to build the incrimination for remitting to Colombia the funds generated from the sale of narcotics by an organization leaded by individuals that he names as “Giorgio” and “Calique”, having carried out the entrance of capitals to Colombia, among others, through the accounts corresponding to Llanos Oil Exploration Ltda. and Servicios Petroleros del Caribe Ltda., extracting a forced evidence from the physical registers of exchange and from telephone conversations gathered through wire-tapping of the telephone lines corresponding to these oil companies.

After a long year of announcing that the laundering of assets was derived from deposits of currency originated from drug traffic with destination to criminal armed organizations, unexplainably and surprisingly when the Prosecutor goes again deep in order to pronounce about the classification on the merits of the investigation, in relation with the defendant that I represent Hendrik Van Bilderbeek Soto, at page 93 of the resolution dated September 23rd, 2005, gives an unexpected turn of 180 degrees concerning the concept that the prosecutor had up to that time, and from the narration of the facts he begins to state that the companies to which Lozano and Van Bilderbeek are engaged, aside their corporate purpose, were used to enter to the national economy money generated from activities of illicit enrichment, as it was explained above.  That is to say, it introduces the concept of illicit enrichment in order to lay the basis for the offense of Laundering of Assets, because with the verbs and situations foreseen by article 323 of the Criminal Code, the prosecutor cannot support the initial hypothesis that led to the pretrial arrest, that is to say, the origin of funds arising from drug traffic activities, because the expertise rendered with great honesty and firm character of the expert issuing it, indicates the impossibility to show and prove the illicit origin of the funds that were transfer from abroad to the accounts of Llanos Oil in Miami and then to those contested companies where one of the directors was the defendant that I represent, to the account of Banco de Credito de Bogotá  (sic) to accounts of Servicios Petroleros del Caribe and Llanos Oil Exploration de Bogotá, (sic) and none of the other governing verbs of the criminal type would adjust to the criminal behavior that the classification attempted to attribute, then being the officer obliged to force a hypothesis that at long he could not either to prove. Because nothing is farther from reality than attempting to structure an illicit enrichment on money loans coming from lawful income of lenders that came to the oil companies in order to finance its operations, which were then returned to those that initially facilitated the funds deposited by foreign investors and shareholders. Therefore it is notorious the absence of the notion that someone would get rich from this operation, due to the circumstance that the money accommodated was legally earned from their work and it returned to them with the increase of a modest amount for interests and in relation with LOE and SPC, instead of getting enriched, they became impoverished for paying interests.

The critics made by the Classifying Officer, that the directors of Llanos Oil Exploration Ltda. and Servicios Petroleros del Caribe Ltda. have lied when speaking of foreign investment vanish here,  when the truth is that it is so and that at last, the foreign investment was what allowed to pay the credits obtained to finance the activities of the companies in a temporary way.

On the other hand, when the Prosecutor criticizes the operation of the oil companies, using for that purpose the argument concerning the reports issued by ECOPETROL, where it mentions the termination of the contracts in an abrupt way, such situations cannot jeopardize the reality that during its operation, development and even more before the concretion of each of the contracts implied huge expenses, which were legally supported with foreign investment, without existing up to date any evidence within the documents that may impair such concept.

The aspect of the pronouncement that deserves to be subject of firm criticism, is the way how the Officer uses as indication, the telephone calls and conversations wire tapped from the telephone lines of the oil companies or their directors, inasmuch as under a supposition and subjective interpretation he qualifies them as evidence in order to support the accusation, when actually the only thing that it shoes as we will see below, is that the company that received the loans which then had to pay them with foreign investment income, far from being laundering money was instead in difficulties to pay them and for that reason there were threatens and collection calls that were wire-tapped.

II – THE ORDER OF ARREST AND ITS SUPPORT

The Third Specialist Prosecutor, when pronouncing about the decision of the juridical situation of all the arrested individuals, among them the defendant that I represent Dr. HENDRIK VAN BILDERBEEK SOTO, on October 18, 2004 said: “… All the facts and situations that have been briefly commented, lead to conclude with the highest degree of certainty that the handling of resources as it has been commented, correspond to an operation of laundering of assets generated by drug traffic) (bolding is mine). Then he adds that the punishable behavior consisted of "“...keep, invest, transform and manage funds originated from the traffic of narcotics”.

As it may be noticed, the juridical location of all that was found in the docket by the Prosecutor, according to what was taken from the judicial police reports and wire-tapping, meant to the Investigation Officer operations of laundering of assets, coming the dollars from drug traffic activities.

It is transcendental for our further reasoning to point out that in the analysis made to attribute responsibility to HENDRIK VAN BILDERBEEK, she recognizes on page 42 of the resolution that, after reviewing the documents showing the income of funds since the end of 2002 to the accounts of Servicios Petroleros del Caribe Ltda.  they are safe inasmuch as the amount of 3.221.123 dollars come from foreign investment as it appears from the annexes 14, 15, 22, 24 and 25, and even she affirms that no other concept generated income of currency to said company, it is however clear that of course, it was also received loans from abroad.

It arises from the above that the Order of Arrest speculates on the illicit origin of the funds, but however she accepts that in a substantial amount they came from a licit activity and legal foreign investment, accepting that in fact the companies to which the defendant that I represent belongs, were fulfilling the corporate purpose and that for their development they used the so many times mentioned foreign investment and loans pursued from abroad.

Now then, concerning the classification of merits of the case, the Prosecutor follows the same trend of speculation and deduction as a conjecture about the type of unlawfulness that was attributed to the party that I represent in this process. In fact, when building the laundering of assets as an offense of illicit enrichment, far away from indicating the evidence supports to pronounce such unlawfulness, she does not even indicates that names of the enriched individuals, and the amounts.

III – THE REALITY OFFERED BY THE REPORT ACCORDING TO THE PROOFS GATHERED:

Without overlooking the fact that the last expertise was rendered at the end of the pre-trial investigation, being elaborated along all the procedural stage, it is remarked the date it was sent to the DAS officer, as it arrived the Prosecutor’s office more than ten days after it was elaborated according to the date of the forwarding letter, without letting time to the defense – so that based on the data brought by the experts, and knowing a certain amount of dollars considered as laundering of assets-  for delivering the evidences to clear up the subject, especially concerning those dollars exceeding the amount of US$3.221.123 that were accepted by the Prosecutor as legal for coming from foreign investment legally evidenced in the report. The truth arising from the evidence gathered leads to affirm that what was stated by the directors of LOE, Messrs. HENDRIK VAN BILDERBEEK and JORGE LOZANO REYES in a simple manner but with total support on the reality when stating that for they being in the oil exploratory phase, the company assumed costly commitments that should be paid with the contribution of foreign investors and the sale of shares to similar individuals; however, due to the delay of the investors and shareholders to deposit their contributions, it became necessary to look for outside loans. Inasmuch as the granting of these loans could not be obtained from the current financial system, due to the illiquid condition and lack of capital that was facing LOE and knowing that the banks only and exclusively lend money to someone who has support to pay and proven income, it was necessary to look for private lenders, to whom the loans were paid once they received contributions by the investors.

Regarding this subject, we have to state that the matter made the DAS investigators and the Prosecutor to outrage as to the fact that LOE were receiving funds without producing or selling oil, which is an equivocal argument because certainly, though black gold had not flown out, the commitments continued to be in force; it was the exploration phase and payments for materials, rigs, vigilance personnel, engineers among other, in a word, the survival of the company could not be suspended or deferred, the banks did not lend money to the company due to its financial situation and then they had to look for credits from private individuals; in this case, companies that could ease some amount of money in dollars, transferring them from their accounts abroad to the account that LOE also maintained there, and which where then returned when the funds from shareholders came; such payments were made only when the currency was exchanged, therefore they were made in national currency; nothing farther from truth than considering these operations as expression of an illicit enrichment, as far as neither the lenders nor the ones that paid them back were enriched whatsoever, which fact is sufficiently proven with the evidence contained in the docket.

Apart from this, it is absurd the concept contained in the reports from the Administrative Department of Security and the resolutions, that for having terminated unilaterally the exploration and exploitation contracts that LOE obtained from ECOPETROL it is unexplainable the income of currency and the expenses. Being this concept a sophism of distraction because any way upon obtaining each contract and commence its fulfillment, the investment therein was substantial and those expenses appeared as evidence in the docket. And even if the objective of the oil company to obtain the solution of all the economical difficulties once oil was obtained, was frustrated, the truth is that with the loans, such expenses were transitorily solved; and when the money from abroad came, they would pay the existing creditors at that time, even if it was in pesos and in fractions. Therefore in this case it is strange the concept of illicit enrichment, because whom eased the funds had its accounts abroad, obtained legally, as it could have been evidenced by the Prosecutor should it have carried out a real investigation about the origin of such funds. As to the one receiving the loans it cannot be said that it got illicit enrichment inasmuch as returning such funds it should also pay the amount of interests assessed thereon, and therefore, instead of getting enriched it got impoverished.

At last, it is important to comment that the subjectivism derived from using the prima facie evidence in order to make inferences at its own, fortunately cannot continue under the actual instrumental legislation, inasmuch as the indication is not any more a means of proof. Today, it is required the material proving evidence that must clearly appear within the information serving as basis for judgment, and today every resolution is to be based upon evidence of irrefutable steadiness and not on conjectures resulting from the overflowing fantasy of the judging officer, in whose reasoning there is no place for the principle of contradiction and when the reality is a divorce between the fact and the conjecture.

Here, in a capricious form, some telephone conversations that were wire-tapped are taken as indication of responsibility, and its use is so capricious that as I notice it, the meaning of the conversation is diametrically opposed to the sense given by the Prosecutor. Because if an individual is  laundering dollars, either an individual or a company, once it receives them, after exchanging them, has to deliver them immediately, discounting the corresponding commission for the operation which shall be taken of course as illicit; being the case that for not fulfilling exactly with the delivery of exchanged funds, other currency will not continue to be sent because the laundering, in spite of being unlawful, is based upon an absolute reliance between those involved in such activity aside the law, and therefore it appears as exotic the need of making reiterated and violent collection.

Contrario sensu, before the reality that the funds received by LOE were coming from loans and that for paying them back it was required the income of foreign investment, the explanation for the delay to return the loans led to insistent claims, multiple calls that at last ended with threatens and the solution would be only to pay them back, being this the real sense of interpretation of the conversations that have been subject of criticism by the Prosecutor and that far away from being an indication of responsibility, the only thing they mean as it was cleared up by detective LUZ CENID ARENAS, when listening all the conversation that mentioned the Self-Defensive Armed Group of Tolima, was that it did not refer to a collection of exchanged currency, but to the collection of a debt where this organization aside the law was intervening to constrain a payment.

Really, the assessment of the evidence carried out by the officers under which care has been the proceedings, has been accommodated and is not impartial, leaving without legal opportunity for the accused to exercise their defense, and incriminating behaviors for laundering of assets in a faked way; therefor, according to the statements made in this recourse I request from you, having the purpose of a sane and straight administration of justice, to revoke the resolution and instead thereof the estoppel of the investigation in favor of the defendant that I represent. As a corollary, the result shall be to grant his immediate release, since nothing justifies that a human being of the great personal and cultural conditions deserves to be arrested in jail due to such fancy value judgment given to the proofs existing in the process, and that under Law 906 of 2006, do not even meet any of the normative requirements for that effect.

With all respect,

GLORIA EUGENIA ALZATE ROLDAN

CC. 39.777.317 of Usaquén

Professional Card 127.970 of the Superior Council of Judicature.

