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Ruling 

DISTRICT COURT, AMSTERDAM 

Civil Law Division 

Case no. / petition no. 436584 / HA RK 09-634 Ruling dated February 18, 2010 

in the case of: 

the legal entity incorporated under the laws of the Isle of Man, LLANOS OIL EXPLORATION 
LTD., with its registered office in Amsterdam, Petitioner, 

counsel, F.H.J. van Schoonhoven 

against 

the public limited liability company 

ABN AMRO BANK N.V. 
having its Registered Office in Amsterdam, 
Respondent, 
counsel, J.W. van Rijswijk 

The Parties are referred to herein as ‘Llanos Oil’ and ‘ABN’ respectively. 

1. History of the proceedings 

1.1.    The history of the proceedings is apparent from: 
- the Petition, with appendices, received by the Clerk of Court on August 25, 2009; 
- the fax on behalf of ABN dated October 2, 2009, in which ABN indicates that it wishes to file 

defenses; 
- the interim ruling dated November 12, 2009, which set a verbal hearing; 
- the letter on behalf of Llanos Oil of December 7, 2009, with enclosures; 
- the Defenses received by the Clerk of Court on  December 8, 2009; 
- the verbal hearing held on December 9, 2009, the official record prepared of this and the 

documents mentioned therein. 

1.2.    The ruling was set for today’s date. 
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2. The Petition 

2.1. The object of the petition was for the District Court to order a provisional witness hearing 
under Article 186 of the Code of Civil Procedure (hereafter ‘CCP’). So far as relevant, Llanos Oil 
based its petition on the following allegations. 

2.2. At the end of 2002, Llanos Oil concluded a concession contract with the Colombian State 
company Ecopetrol S.A. (hereafter ‘Ecopetrol’), for a duration of 28 years, in order to undertake 
exploration work in an area called Guatapuri in Colombia. That contract was terminated by Ecopetrol 
on June 23, 2003, without any legal grounds and unlawfully - according to Llanos Oil - as a result of 
which Llanos Oil alleges that it sustained losses. 

2.3. On October 17, 2008, Llanos Oil obtained leave from the Summary Trial Judge in The Hague 
to impose pre-judgment garnishment orders in the hands of ABN, to secure its claim against Ecopetrol. 
This prejudgment garnishment order against Llanos Oil was subsequently imposed on October 22, 
2008. 

2.4. On November 19, 2008, ABN made the following statement in relation to this issue: 

(…) 
There exists or has existed a legal relationship between the signatory and the debtor. The legal 
relationship relates to a current account agreement (bank account and savings account, etc.). 

At the time of the imposition of the garnishment, our books only contained accounts with a debit 
position. There is accordingly nothing covered by the garnishment and we are regarding this matter 
as being closed. (...) 

2.5. In response to a request from Llanos Oil dated December 8, 2008 for further information and 
documents regarding the legal relationship between ABN and Ecopetrol, ABN issued a second 
statement on December 9, 2008, whose contents were identical to the statement of November 19, 
2008, but enclosing a bank account summary that mentioned just a single guarantee account with a 
negative balance of US $51,401,700.00. 

2.6. Llanos Oil imposed a new pre-judgment garnishment order in the hands of ABN, against 
Llanos Oil, on December 30, 2008.   ABN issued the following statement on January 27, 2009: 

(...) 
There is no legal relationship whatsoever between the signatories and the debtor(s), nor has any such 
legal relationship existed, in terms of which the debtor(s) still had any claim against the signatory at 
the time of the garnishment, has such a claim now or might yet acquire such a claim. 
We are accordingly regarding the third-party garnishment as having been disposed of. 
(...) 
 
2.7. On July 10, 2009, ABN issued the following statement, rectifying its statement dated 
December 9, 2008: 

(...) 
At the time of the said garnishment order, there was no legal relationship between Ecopetrol S.A. and 
ABN AMRO Bank N.V. under which Ecopetrol S.A. had or could have had any (further) claim against 
ABN AMRO Bank N.V. 

The statement that there was a current account (bank account and savings account, etc.) between 
Ecopetrol S.A. and ABN AMRO Bank N.V. at that point was based on a misunderstanding or else 
miscommunication within the bank: on this point, the Bank hereby revokes its statement. (...) 
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2.8. On July 17, 2009, Llanos Oil sent a letter to ABN, asking whether it should also read the 
third-party statement made by ABN on January 27, 2009, in such a way that there was no legal 
relationship between ABN, including its branch offices anywhere in the world, and Ecopetrol at the 
time of the garnishment, under which Ecopetrol could have any claim at that point; this question was 
answered in the affirmative by ABN in a letter dated July 31, 2009. 

2.9. The Summary Trial Judge at the District Court in Amsterdam, in the ruling of November 26, 
2009, held that the said garnishments had lapsed. Llanos Oil filed an appeal against that ruling, which 
is still pending. 

2.10. Llanos Oil imposed a new pre-judgment garnishment order in the hands of ABN AMRO, 
against Llanos Oil, on November 20, 2009. ABN has not yet prepared a statement relating to that 
garnishment. 

2.11. According to Llanos Oil, there are reasons for assuming that the third-party statements made 
by ABN are incorrect or at least incomplete, partly in the light of the mutual discrepancy between 
these statements. In this context it also refers to the statement it has filed by Mr. Gabrandt Farnholt, 
who is a Senior Financial Specialist working for ABN, which states – to summarize – that the position 
in his view cannot be other than that money and/or money’s worth would have been affected by the 
garnishment at ABN or else at one of its foreign branches. He also refers to a Letter of Credit issued 
by ABN on behalf of Ecopetrol, from which it can be inferred that there was secured money belonging 
to Ecopetrol in the hands of ABN at the time of the garnishments, according to Farnholt. 

2.12. The aim of the provisional witness hearing is to prove that ABN acted unlawfully towards 
Llanos Oil, or that it committed a deception as a result of knowingly and intentionally issuing an 
incorrect statement in response to the prejudgment garnishments imposed by Llanos Oil. Llanos Oil 
asserts that it sustained losses as a result of the incorrect statements made by ABN. The losses consist 
of the failure (as yet) to be able to initiate fact-finding proceedings in the Netherlands, which has 
landed Llanos Oil in a juristic vacuum since it is unable to proceed in Colombia, given the 
involvement of the Colombian government with Ecopetrol.  This is why Llanos Oil has resorted to the 
Dutch Court, because the garnishment had the desired effect, as is apparent from the contradictory 
and/or incorrect statements made by ABN, as well as the fact that some of the investors are Dutch. 
Based on these factors, Llanos Oil has an interest in securing a provisional witness hearing, still 
according to Llanos Oil. 

2.13. Finally, Llanos Oil wishes to use the provisional witness hearing to investigate the potential 
reliability of the statement yet to be issued by ABN in response to the prejudgment third-party 
garnishment that Llanos Oil imposed in the hands of ABN on November 20, 2009. 

2.14. Llanos Oil wants the following witnesses to be examined: R. Postt, W. Bakker, J. van Rutte, 
I. van Hall and J. Wijn, all employed by ABN; according to Llanos Oil, they can speak to the third-
party statements made by ABN and the legal relationship between ABN and Ecopetrol at the time of 
the garnishments. 

3. The defense 

3.1. ABN is objecting to the petition being granted for holding a provisional witness hearing, and 
argues for its position as follows, insofar as relevant. 

3.2. ABN denies that the third-party statements it issued were incorrect, or that they therefore 
acted unlawfully towards Llanos Oil or committed any deception. 

3.3. ABN also argues in its defense that the garnishments imposed by Llanos Oil in the hands of 
ABN on October 22 and December 30, 2008, have both lapsed. Llanos Oil failed to observe the 
formalities, on pain of nullity, in the sense that Llanos Oil failed to notify ABN of the extension to the 
time limit for initiating the principal action. This legal consequence was confirmed by the Summary 
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Trial Judge at the District Court in Amsterdam, in the ruling dated November 26, 2009. Since the 
garnishments have lapsed, Llanos Oil will never acquire a title in execution in the principal action and 
a further consequence of this – under the provisions in Article 723, CCP, in conjunction with Article 
4777a, CCP – is that there can never be explanatory proceedings where the contents of the statements 
made by ABN could be debated. For this reason, Llanos Oil has no interest as defined in Article 3:303 
of the Netherlands Civil Code (hereafter ‘NCC’), for having a provisional witness hearing on the topic 
of the statements that were issued. The petition should accordingly be refused. 

3.4. Finally, ABN asserts that the Petition, insofar as it seeks an investigation into the potential 
reliability of a future statement by ABN, is in breach of the rules of proper procedure. After all, this 
statement has not yet been issued, so that the Petition is premature and should be rejected on these 
grounds as well. 

4. The ruling 

4.1. The principle for ruling on a petition for an order for a provisional witness hearing, such as this 
one, is that the Court will in principle order a witness hearing – pursuant to Article 187 CCP, read in 
conjunction with Article 166, CCP – as often as one of the parties asks for it, if the facts to be proved 
are in dispute, if proof of them by witness testimony is permissible and if the facts to be proved might 
lead to a final decision in the case. Under Article 187.3, CCP, this also means that the Petition seeking 
a provisional witness hearing must contain the facts that the party wants to prove. 

4.2. Llanos Oil has made it sufficiently clear in its Petition which statements and underlying facts 
it wants to prove, and the facts as alleged by it are disputed by ABN. 

4.3. A petition for a provisional witness hearing can still, however, be rejected by the Court, even 
if it otherwise fulfils the criteria for being approved, if there is another objection that the Court finds 
sufficiently serious. The rule set out in Article 3:303 of the NCC, that no-one has a legal claim without 
also having an interest, also applies to a petition to hold a provisional witness hearing. 

4.4. The primary consideration for the Court here is that the provisional witness hearing is 
focussing on the alleged unlawfulness of the statements made by ABN in the context of the 
prejudgment third-party garnishments of October 12 and December 30, 2008. These garnishments 
have now lapsed, due to circumstances attributable to Llanos Oil. This legal consequence was 
confirmed by the Summary Trial Judge in the verdict of November 26, 2008. Llanos Oil has filed an 
appeal against that verdict, although no decision is yet forthcoming in that case. 

4.5. The Decision by the Supreme Court of the Netherlands dated November 30, 2001 (JOR 2002, 
23) included a finding that, in certain circumstances, the issue of an incorrect or incomplete statement 
by the third-party garnishee could be unlawful to the garnishment creditor. The fact that the 
garnishments for which ABN issued the statements have lapsed due to Llanos Oil’s failure to observe 
the formal requirements does not detract from this, since this possible unlawful action by ABN might 
afford Llanos Oil an independent right to make a claim. To support its Petition for holding a 
provisional witness hearing, Llanos Oil asserts that the statements made by ABN are incorrect or 
incomplete, and refers in part for this to the various statements made by ABN, which are inherently 
self-contradictory. Llanos Oil also refers to a statement it has filed by Mr. G. Farnholt, a ‘Senior 
Financial Specialist’ employed at ABN, who states that the position cannot be other than that money 
and/or money’s worth were affected by the garnishments at ABN, or else at one of its foreign 
branches. ABN has said nothing in its statements about these accounts, which makes its statements 
incorrect or incomplete. 

4.6. The mere fact that ABN amended the statements it had previously made is permissible in 
itself; see in this context the findings on this in the Decision cited in paragraph 4.5.  If, however, the 
statements that were made are incomplete or inaccurate, as asserted with reasoning by Llanos Oil, this 
can be unlawful. ABN only referred to existing case law in relation to its assertion about the scope of 
the garnishment that was imposed, which would imply that the statements made by ABN under Article 
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476a, CCP, were correct. Bearing in mind the arguments and reasoning put forward by Llanos Oil, that 
defense is inadequate. 

4.7.  While the Petition for holding a provisional witness hearing is also designed to include the 
statement yet to be made by ABN in connection with the recently imposed garnishment, the Court 
finds that this request is frustrated by a lack of interest on the part of Llanos Oil, since ABN has not 
yet made a statement, so that it is not possible to hear witnesses on the question of the accuracy or 
inaccuracy of any such statement. 

4.8.  Based on the foregoing considerations, the Court allows the Petition for holding a 
provisional witness hearing insofar as it relates to the statements made by ABN dated November 19, 
2008, December 9, 2008, January 27, 2009 and July 31, 2009. 

4.9.  Since counsel for ABN is to receive a copy of this Ruling, Llanos Oil is not obliged to send 
ABN a copy of this Ruling in terms of Article 190, CCP. 

5. The decision 

The District Court 

5.1. orders a preliminary witness hearing; 

5.2. specifies that the case will be held over until February 25, 2010, in order to allow the parties 
an opportunity to submit any dates when they or the witnesses to be cited are not available to 
the Clerk of this Court (attn. Civil Division, Petition Administration), at which point a date for 
the hearing will be determined; 

5.3. determines that no more than three witnesses may be cited for each half day session set down 
for the hearing, and that the continuation of the provisional witness hearing will be determined 
by the examining judge; 

5.4. determines that Llanos Oil will notify the Court, attn. Civil Division, Petition Administration, 
as to which witnesses it wants to have examined at what times, not later than one week before 
the hearing; 

5.5. reserves all further decisions. 

This Decision is issued by Judge C.S. Schoorl and pronounced in open court on February 18, 2010. 
 
 
(signed)      (signed) 
 
typed: WAB  
coll: 














